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Abstract: This research analyses the situation of mentally ill patients and human rights. The
subject is justified because it brings contributions for the legal perspective, especially the right
to health. The goal of this investigation is to verify some psychiatric hospitals and methods of
treatments around the world as well as discussing legislations aspects. The methodology used
in this research follows the hypothetical-deductive method and consists mainly from
bibliographic analysis through books, dictionaries, newspapers, periodicals, articles, official
databases, national and international laws as well as the use of all types of materials and
instruments available on the Internet. It was possible to demonstrate that our contemporary
society still struggles when dealing with mentally ill individuals and the States have the
responsibility to protect violations of human rights.
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1 INTRODUCTION

This research analyses the situation of mentally ill patients and human rights. In some
parts of the world, mentally ill individuals are discriminated by society and don’t receive the
kind of treatment that they need. Besides, there are many reports claiming that violations of
human rights have been occurring inside psychiatric institutions or hospitals.

The subject, therefore, is justified because it brings contributions for the legal
perspective, especially when it comes to the right to health.

The goal of this investigation is to analyze some psychiatric hospitals and methods of
treatments around the world as well as discussing legislations aspects, with a special view on
the Brazilian Psychiatric Reform and its anti-asylum law — Lei Antimanicomial — that brought

improvements for the protection of patients and non-abusive treatments.
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The methodology used in this research follows the hypothetical-deductive method and
consists mainly from bibliographic analysis through books, dictionaries, newspapers,
periodicals, articles, official databases, national and international laws as well as the use of all
types of materials and instruments available on the Internet.

It will be possible to demonstrate that our contemporary society still struggles when
dealing with mentally ill individuals. The psychiatric institutions that will be analyzed in further
detail are Serbia, Mexico, Brazil, Lithuania, India and Indonesia. It will be also discussed the
issues of voluntary and involuntary internment, the Brazilian Anti-Asylum Law as well as the

subject of social exclusion and social inclusion.

2 Defining Insanity

Before starting the discussion, it becomes necessary to try to make a definition of the
word madness. The term madness can be understood as a circumstance of the human mind that
is characterized by thoughts and behaviors that are judged incompatible or abnormal in the
context and concept of what is conceived as normal by a certain society.

Thus, according to Junior and Medeiros (2007, n.p., our translation):

[...] the theoretical conception of Mental Health perceives madness essentially as a
phenomenon of intolerance and exclusion from social life, in which a rejection of the
madman arises because he is seen as mentally ill, which leads to a hospital stay even
against his will, in order to be isolated. Hospitalization is seen as the pinnacle of social
exclusion, and not as a way contrary to intolerance.?

In this sense, according to the Human Rights Monitoring Institute (2014), one in four
people come up with some kind of mental illness. Yet, almost two thirds of those afflicted by
mental illnesses never get the adequate treatment. It just so happens mainly because of the fear
to be exposed in front of the community as well as the fear of consulting to a psychiatrist or to
be sent to psychiatric hospital, stigma and discrimination also proportionate feelings of fear.

In some parts of the world, people do not have the adequate basic mental health care
that they need in order to treat their mental disabilities and live a dignified life. Sometimes,
however, “[...] the absence of community based mental health care means the only care

available is in psychiatric institutions which are associated with gross human rights violations

3[...] aconcepcio tedrica da Satide Mental percebe a loucura essencialmente como um fenémeno de intolerancia
e exclusdo da vida social, em que surge um rechaco do louco por ele ser visto como doente mental, o que conduz
a uma internagdo hospitalar mesmo contra sua vontade, com o fim de ser isolado. A internacdo é vista como o
auge da exclusdo social, e ndo um meio contrdrio a intolerancia.
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including inhuman and degrading treatment and living conditions.” (WHO, 2018, n.p., our
griffin).

Other times, even outside the hospitals, those people who suffer from mental disabilities,
they still have to face all kinds of discrimination and they feel excluded from the community
where they live as if they were not part of it. Then, what basically happens is that they don’t
find a job, they don’t have access to education and in the worst case scenario they don’t have
access to housing and some of them have to live a lonely life on the streets. In some countries,
they are treated as if they are not able to vote, marry and have children. Therefore, the majority
of them live in extremely poverty (WHO, 2018).

All of it just so happens because in some countries, either it’s believed that people with
mental disorders are possessed by bad spirits and so they have to be locked away from the
community or it’s because they’re mistakenly seen as dangerous people and therefore they have
to be contained, being locked in cages or tied in order to not disturb the peace inside the
community.

On the following, we’ll be discussing the issue of psychiatric hospitals/institutions and

its relation to human rights.

2.1 Are psychiatric hospitals/institutions worse than prisons?

Oftentimes, psychiatric hospitals are more feared then prisons. In some of them, most
of the times behind closed doors, there are the occurrence of a wide range of abuses,
mistreatments and torture. Besides, “[...] unhygienic and inhuman living conditions are
common in many facilities, as are inadequate, degrading and harmful treatment practices.”
(WHO, 2007, p.1).

Here we can see how the fundamental human rights of shelter, food and clothing are
disrespected and as a consequence, lots of people have to live an absolutely unbearable life. We
may realize that sometimes society becomes insensible and ruthless. With all those mentioned
rights denied those people can’t integrate in society and rebuild their lives.

So we have to keep in mind that hospitalization in some cases works although it is not
always the best help option for people who are having problems in their lives. Likewise, the
challenge is to find new and more effective ways - for each specific case - to avoid suicide and

also to help the individual.
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Now, let’s pass to the next topic, on which one, we’ll be addressing the methodology,
and right after that, the international perspective about the mental ill people and the kind of
treatment that they receive around the most considered dangerous and fearsome psychiatric
institutions/hospitals on the world.

2.2 Violations of human rights around the world

As states Gostin and Gable (2004, p. 20, griffin added by the authors), “[...] violations
of human rights...are a reality to be found in every corner of the globe!”. And so the numbers
of abuses on mental hospitals worldwide are countless. For instance, in Guatemala, there is a
mental hospital which is considered to be one of the most dangerous mental hospitals in the
world. It’s been reported that patients used to be raped by the nurses and guards while sedated,
others lying sleeping sedated on the courtyard on the burning sun, others are happened to be
found on the wards totally naked and dirty by their own faeces and urine (ROGERS, 2014).

In Serbia, the situation doesn’t manifest itself differently. In this country psychiatric
hospitals are considered an insult to the human rights perspective. Some people even call it as
‘The Country’s Dark Secret’, where thousands of adults and children are systematically where
housed in decaying buildings, languishing in the same stark rooms and mental cribs day after
day. Heavy medication is common, therapy is rare. People are like prisoners in the cribs and
beds, people tied up for hours. The conditions, therefore, go far beyond cruel and inhuman. Yet,
doctors commonly advise parents to put mentally disable newborns in remote overcrowded
government institutions. For the majority of them, it is a life sentence. Full-grown young men
crammed into cribs, children left alone (some of them with bodies contorted and atrophied from
years of neglected). Some boys and girls in these conditions simply stopped growing. This kind
of thing is called growth retardation or failure to thrive where the brain produces a hormone
that allows people to grow but the brain doesn’t produce that hormone when you’re under such
conciliar conditions of depredation, in other words, it’s a classic sign of child neglect. Likewise,
children who are diagnosed with Down’s syndrome are often put in those kinds of institution
for their entire lives (HAZE, 2013).

Furthermore, in India the amounts of abuses are unimaginable and unbelievable.
According to a study made by Dr. Shiv Gautam, thereabout 68 percent of mentally ill people
are firstly brought to quack healers before a psychiatrist. It just so happens because in the Indian

culture, it is believed that people who suffer from some mental illness are possessed by demons
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and therefore faith healers are called to get rid of them. Thus, they use different methods and
techniques in a try to cure mentally ill people. The majority of those practices are literally
torture, it includes whipping, inhalation of smoke from burnt chilly, branding with red hot coins,
beating, chaining etc. Despite having laws to bane those kinds of things, these laws are almost
never carried out (SHARMA and KRISHNA, 2013).

Even more troublesome, lots of families use to dump their mentally ill relatives on the
jungle. In most of the times, they hire truck drivers to drop those people —which can be men,
women or children - in the India’s forest reserves. When it involves women, the drivers use to
rape them before dropping into the jungle. There are reports of organ trafficking as well
(SHARMA; KRISHNA, 2013).

In this same context, in some psychiatric hospitals in Mexico, we may find unpleasant
places where there are feases and urine everywhere and the stench is unbearable. In one of these
hospitals, medications are distributed by one of the patients. And there are also terrible reports
of astonishing things such as the patient who lives with a helmet in his head and his arms tied
behind his back in order to keep him from hitting his head all the time. In addition, another one
“[...] at the facility [that] hasn't gotten out of bed for 15 years [...].” (LITOFF, 2010, n.p.).

In Brazil, in the so-called Hospital Col6nia, from 1930 to 1980, where more than 60
thousand people have died there. This historic place became so popular that they have written
some books and made a documentary with a much-suggested title: ‘The Brazilian’s Holocaust,
because of the horrific things that had happened in there. Some claim that that place was
definitely the hell on earth (MUTABIS, 2017).

In Lithuania, inside many psychiatric hospitals, patients whose conditions are
characterized by moods of aggressiveness and agitation and therefore are apparently very
difficult to deal with, they are commonly physically and chemically restrained through strait
jackets and sedatives, respectively (Human rights monitoring institute, 2014).

According to the same source, they’re also given large and heavy doses of medications
and\or sedatives in order to calm them down, and after these types of procedures they’re left
alone even for days and nights without the possibilities of, for example, taking a shower, going
to the bathroom, interacting with somebody etc. Yet, during this time, the hospital’s staff did
not watch them.

Additionally, in Indonesia, about 19,000 patients are currently living chained. Inside the

mental institutions they’re submitted to all kinds of abuses such as electroshock therapies,
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seclusion, and sexual violence — at this last one they’re even forced to contraception. One of
the cases really caught the attention of the researchers which was about a girl who had been
shackled for about 15 years by her father. Although she was released, the man also mentioned
that she had been locked up in her room for a decade and a half where she was never bathed,
neither clothed or visited by anybody and used to defecate inside the room which was never
cleaned up at all this time (JONES, 2016).

Besides, in the majority of psychiatric hospitals worldwide, the kind of treatment that
the patients receive is simply a bunch of pills and that’s all. It’s really rare and unique to meet
with the psychiatrist, there is almost no psychotherapy, and the all what the patients can do is
just to stay lying on a bed, wandering in the hospital corridors or watching TV (when there is
one set).

By the same token, that’s why international human rights instruments are absolutely
necessary in the context of mental health. Moreover, Ventura (2014, n.p.) underlines that “|...]
mental health and human rights are inextricably linked [...].”

But before the World War 11, whenever a violation of human rights occurred it was
considered be as an internal matter within the country’s borders and almost any violation was
submitted to external examinations. Hereinafter, it was realized that this system wasn’t working
pretty well in terms of promoting the adequately protection of rights and freedoms of the
individuals. Thus, an international framework of human rights was adopted with the aim to
recognize those rights and freedoms, preventing future violations. Therefore, “[...] human
rights are a matter of international law enforceable against the state on behalf of persons living
within or under the control of the state.” (GOSTIN; GABLE, 2004, p. 22).

It’s recognizable that the mental health policies have the goal to work for the benefit
and welfare of the patient as well as the family and the society as a whole. But, sometimes,
those same policies can violate human rights. It can directly affect the autonomy and the privacy
of the patient as well as his rights related to property and liberty (GOSTIN; GABLE, 2004).

Gostin and Gable (2004, p. 29) give us a pretty good example:

Consider the importance of mental health and human rights to women in society.
Without good mental health, women cannot function within the family, community,
and workplace or participate in the political process. Furthermore, women's mental
health will suffer if they are subjected to discrimination, enforced conditions, violence
in sexual relationships or marriage, limits on their possession or use of property, or
restrictions on their social status or means of livelihood. Seen in this way, a woman's
mental health may improve by safeguarding her human rights-for example, by
reforming laws relating to divorce, property distribution, labor, and rape. A woman's
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power to secure her rights may improve if the government provides services and other
conditions necessary for mental health.

According to Brethour (2018, n.p.), “[...] discrimination and silence all prevent access
to care [...]”. However, human rights can help to support mental health care in several different
ways. Bozelko (2015, n.p.) says that “the problem with modern mental health care is not that
people who want it can't get it or that those who need it won't take it, but that the services they

receive in the inpatient setting are inferior [...].”

2.3 The Brazilian legislation about hospitalization of mentally ill patients

By this context, we get to the topic of voluntary versus involuntary internment, which
has been generating a great debate among the legal profession — especially about lawyers and
judges -, because, most of the times, the patient’s denial in not taking the treatment comes from
his own mental illness. So, it could be pretty much a symptom of the disease to refuse
medication or treatment. And what happens is that the patient’s self-evaluation jeopardized as
a result of his mental condition. In other cases, the patient doesn’t take the medications correctly
either because he fears the possible side effects or he takes part of the medication in accordance
to what he thinks is best. Other times, the patient fears the social stigma and so he doesn’t take
the treatment in order to not be misunderstood as a crazy person.

Many psychiatrists often argue that “[...] underlying many people's doubts about a right
to refuse treatment is their belief that a patient's refusal is almost always related to his psychosis
[...].”(APPELBAUM, 1982, n.p.). Undoubtedly, this is a strongly debated issue. Dr. Okin
quoted by Appelbaum (1982, n.p.), elegantly “[...] talks of giving committed patients a right to
choose among effective treatments, but not a right to reject all of them [...].”

The rejection of any kind of treatment requires that the patient has the capacity to realize
that he is sick and therefore manifesting it through the acceptation of the diagnosis. Otherwise,
in case the patient is acting insanely because of his illness and it represents risks of self-harm
and trouble to the society around him, then it’s advisable to follow an involuntary treatment.

For example, if we take what is prescribed by the Brazilian legislation, specifically, the
Law N° 10. 216, from April 2011, also known as the Anti-Asylum Law — Lei Antimanicomial
-, which deals basically with three forms of hospitalization on its article 6°, single paragraph,
subsections 1, 11, I1l, namely: voluntary hospitalization, involuntary hospitalization and

compulsory hospitalization. The difference is due to the fact that the first one is given through
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the consent of the patient; the second one, without the consent of the patient, but with the request
of a third party; and, finally, the third one, which is determined by Justice (BRASIL, 2001).
Even though there were many cases where involuntary treatment was understood as a
pejorative synonym for punishment, torture, or cruelty, in theory, it is a way of taking care of
the patient, not letting him hurt himself or others. Therefore, a legislative approach, such as the
example of the aforementioned Brazilian legislation, are mechanisms that serve not only to
regulate, but, above all, to prevent that dangerous situations take place, both for the patient and

for society.

2.4 Stigmatization and discrimination

It is important to realize that “[...] unlikely other minorities, the mentally ill are the ones
that least express the segregation they suffer and their longings do not reflect socially.” *
(VILADEUTOPIA, 2017, n.p., our translation).

Besides having to live with all the problems related to the disease such as hallucination,
restlessness, fear, insomnia, sadness, range, paranoia, dementia etc. A mentally ill person still
have to face the stigma and discrimination of being understood as dangerous or violent person.

In this context it is important to make a definition of stigma and we can rescue the
meaning of this word simply through the dictionary. Stigma can be seen as a pejorative mark
over specific circumstances or persons. In other words, “[...] a strong feeling of disapproval
that most people in a society have about something, especially when this is unfair.”
(CAMBRIDGE DICTIONARY, 2018, n.p., emphasis added by the author).

Now, when we talk about a social stigma we’re basically referring to that kind of stigma
in which the condition of the individual is part of an inferior group. So, social stigma is also a
structural stigma that can create barriers for mentally ill patients as well. Finally, this leads to
unequal access to treatment services and policies (AHMEDANI, 2011). So far we know, the
mental ill individual was always excluded from the social bonds. Every single person who
would demonstrate to have any signs of craziness would be taken out of society and put to

hospitalization in psychiatric facilities. There, they would be given a bunch of medication and

4 Diferentemente de outras minorias, os doentes mentais sdo 0s que menos expressam a segregacio que
sofrem e os seus anseios ndo repercutem socialmente.
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would be far from family, job market and social relations. Some of them would even be there
for the rest of their lives.

As points out Silver (2007, p.1), social exclusion is “[...] a dynamic process of
progressive multidimensional rupturing of the ‘social bond’ at the individual and collect levels”.
In other words, “[...] social exclusion involves keeping out certain groups or sections of society
from the mainstream, denying them access to basic resources and opportunities that are
available to the rest of society, often treating them with indignity.” (KRISHNAN, 2015, p.156).

Social exclusion also brings social inequalities such as “[...] discrimination, prejudice
and intolerance [...].” (NICHOLSON; COOPER, 2013, p. 334). Notwithstanding, mentally ill
individuals are frequently stigmatized principally because of those three social inequalities and
so what happens is that they’re discriminated because of their condition, they’re rejected and
ignored by society. Amartya Sen (200, p. 9) would say that “[...] the language of exclusion is
so versatile and adaptable that there may be a temptation to dress up every deprivation as a case
of social exclusion [...].”

According to Szazz (1978), throughout the history, social exclusion for mentally ill
people started mainly because of the capitalist system which lays emphasis on normality and
productivity. Therefore, people committed by this evil thing would be put to hospitalization and
would be cared by the psychiatrists.

Hannah Arendt (2009, p. 50, our translation) states that “[...] instead of action, society
expects from each of its members a certain kind of behavior, imposing innumerable and varied
rules, all of them to normalize its members and to make them behave, to abolish spontaneous
action or unusual reaction.®

In our contemporary society,

[...] Psychiatry enters this conception of madness as the prison agent of exclusion,
providing the label and explanation that authorizes society to exclude its rejection of
what it considers immoral or strange. More than that, psychiatry would
instrumentalize this social intolerance by giving it an apparatus of exclusion that it
would not have itself: hospital and civil interdiction with authority granted to the
physician based on his humanistic discourse. (JUNIOR; MEDEIROS, 2007, n.p., our
griffin, our translation).t

5 Aoinvés de acdo, a sociedade espera de cada um dos seus membros um certo tipo de comportamento, impondo
inimeras e variadas regras, todas elas tendentes a normalizar os seus membros e fazé-los comportarem-se, a
abolir a agdo espontanea ou a reacgdo inusitada.

61...] a Psiquiatria entra nessa concep¢do de loucura como o agente carcerario da exclusdo, fornecendo o rétulo
e a explicacdo que autoriza que a sociedade exerca seu rechaco daquele que considera imoral ou estranho. Mais
do que isso, a Psiquiatria instrumentalizaria essa intolerancia social dando-lhe um aparato de exclusdo que ela
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The mentally ill patient is considered to belong to a subclass, while the physicians have
the power to determine the way that insanity should be treated just because the physicians are
considered to be a class above when compared to where the mentally ill patients are. In other
words, the psychiatric knowledge is responsible to subordinate and/or to stigmatize a patient as
a tramp, somebody who is useless for work and, as a consequence, what happens is that this
kind of knowledge ends up giving a negative identity on the patient. Instead of helping on the
formation of an identity that enables those individuals to get a better social insertion, it simply
worsens the situation, legitimating, for example, the idea of putting those individuals in
asylums, hospitals or prisons. This identity of madman/crazy individual created by an
exclusionary and oppressive bias as well as the psychiatric knowledge combined together,
which is then, able to open gates towards discrimination and stigma. It also relates to the idea
of incapacity from a mentally ill individual and expressions such as madman, lunatic, maniac
in themselves quickly give a pejorative understanding.

Thompson (1998) observes that in modern society, social individuals are recognized
from their social inclusion through work. In this perspective, the madman is not recognized as
an individual due to his inability to work, to perform domestic activities and self-management.

For now, let’s pass to the final considerations and examine some alternatives for some

of the problems pointed so far.

3 FINAL CONSIDERATIONS
In a song called Sufoco da vida — Suffocation of life —, written by Hamilton Assuncao
quoted by Amarante et al. (2012, p.131, our translation), profoundly expresses the suffering

that a mentally ill patient has to face:

I'm living in the hospital world, taking medicine of mental psychiatry. Haldol,
Diazepan, Rouhypnol, Promethazine. My doctor doesn’t know how to make me a
normal guy. They tie me, they inject me, they suffocate me in a locked room. Help,
I'm a normal, suffocated guy. My mother, my brother, my aunt and the rest filled me
with drugs and Levomepromazine. Ouch, ouch, ouch, what a suffocation of life. I'm
tired of so much Levomepromazine.”

propria ndo teria: a interdi¢cdo hospitalar e civil com autoridade outorgada ao médico com base em seu discurso
humanista.

7 Estou vivendo no mundo do hospital, tomando remédio de psiquiatria mental. Haldol, Diazepan, Rouhypnol,
Prometazina. Meu médico ndo sabe como me tornar um cara normal. Me amarram, me aplicam, me sufocam
num quarto trancado. Socorro, sou um cara normal asfixiado. Minha mae, meu irmdo, minha tia e companhia

10
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However, there is a light at the end of the tunnel. Besides the existence of social
exclusion, at the other hand, there exists the term social inclusion which can simply be
characterized “[...] as a process that helps to integrate people who have been excluded from
society”. (NICHOLSON; COOPER, 2013, p. 334). Logically, both terms may be considered as
antonyms, however, it’s possible that a particular group may be included in one specific
situation as well as excluded from other specific situation (KRISHNAN, 2015).

At the same way, some measures have to be taken as soon as possible. Countries should
adopt, for example, policies and laws that can bring a larger range of protection for those people;
They should also proportionate employment according to each individual’s conditions and
limits; Laws that empower and help to prevent the violations of the human rights; Governments
have to increase the investments related to mental health; Mental health professionals such as
psychiatrists and nurses, police officers and even judges and lawyers, they should receive
training on human rights issues for the purpose of understanding the rights of the patients and
put it in practice (WHO, 2018).

Finally, we, as a society, have to break up this paradigm based on exclusion. It is
necessary to deconstruct the idea that sustains that a mentally ill person is incapable or
dangerous. In some point, we have to remember that we are all human beings and therefore we

all have to be treated in a respectful way.
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